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Background:

A. Executive Director's Directive Powers:
• The Executive Director of Parks and Recreation (also referred to as the "Manager") has the authority under

the Denver City Charter to restrict or prohibit certain uses or activities within parks and other recreational
facilities under the jurisdiction of the Denver Department of Parks and Recreation.

• Under section 39-2(g) of the Denver Revised Municipal Code ("DRMC"), such restrictions and
prohibitions can be implemented through a written temporary directive signed by the Executive Director.

• Once executed, a temporary directive can be enforced through section 39-4(a), DRMC, which makes it
"uniawfui for any person, other than authorized personnel to engage in any use of activities in any area or
part of any park ... or other recreational facility in violation of any temporary directive issued by the
manager restricting or prohibiting such use or activities."

• Under section 39-2(g), DRMC, a temporary directive shall endure for no more than 180 days. If the
Executive Director desires to make the restrictions and prohibitions permanent, then the rulemaking
process set forth in section 39-2, DRMC, will be followed, and a rule or rules adopting the restrictions or
prohibitions put into place. The new rule or rules could be enforced under sections 39-1 or 39-4(a), DRMC,
or such other ordinance adopted in Article I of Chapter 39 to enforce the new rule or rules.

• Additional specifics of these directive powers can be found in Rule 2.0 of the Denver Department of Parks
and Regulations Rules &Regulations, as amended and restated May 27, 2015 (the "Park Use Rules &
Regulations").

B. Application of the Park Use Rules &Regulations within the Cherry Creek Greenway: Under Article VII of
Chapter 39, DRMC, the Executive Director has the authority to extend the application of, and to enforce, the Park
Use Rules &Regulations and the provisions of Article I of Chapter 39, DRMC, within the Cherry Creek Greenway
upon the occurrence of certain actions.

• The Cherry Creek Greenway includes "real property, such as city park land, city property ...and the
Cherry Creek Trail, located adjacent to, or in the immediate vicinity of, the channel of Cherry Creek."
Section 39-171(2), DRMC.

• "City property" includes "any real property, including land, waterways and water bodies, owned, operated
or controlled by any department ... of the City and County of Denver, except the department of parks and
recreation." Section 39-171(6), DRMC.

• Such "City Property" may be included within the Cherry Creek Greenway by means of an
interdepartmental agreement. Section 39-171(4) and section 39-172(b), DRMC.

~ The property subject to this Directive 2016-1 is located in and along Cherry Creek and is under the
jurisdiction of the Denver Department of Public Works. On September 6, 2000, the Department of Parks



and Recreation and the Department of Public Works entered into an "Inter-Departmental Memorandum of
Understanding for Application and Enforcement of Park Rules and Regulations in the Cherry Creek
Greenway from Confluence Park to Downing Street" ("Parks-Public Works MOU").

~ In paragraph 1 of that Parks-Public Works MOU, it is provided that "[a]11 property and improvements
owned, operated or controlled by Public Works in the Cherry Creek comdor that are situated between the
floodwalls running from Confluence Park through Downing Street, as well as in the landscaped and
sidewalk areas lying between the road curb of Speer Boulevard Parkway and the floodwalls shall be
included in to the Cherry Creek Greenway."

• Paragraph 2 declares: "Those Parks rules and regulations that are currently in effect and applicable in
common to City parks shall be extended to include, and made applicable to, the Greenway property... .
Upon adoption of [any] revisions or additions [to these rules and regulations], the amended rules and
regulations shall be applicable to Greenway property."

• Finally, paragraph 3 observes: "In accordance with Article VII of Chapter 39 of the Denver Revised
Municipal Code, this Memorandum of Understanding (`MOU') establishes the authority for those
provisions of Article I of Chapter 39 of the Denver Revised Municipal Code, as they may be amended from
time to time, to be enforced on the Greenway property by the Denver Police Department, the Denver
County Court, and other City enforcement authorities."

• The portion of the Cherry Creek Greenway identified in the Parks-Public Works MOU (Confluence Park
through Downing Street) shall be subject to this Directive 2016-1.

Temnorary Directive:

1. Purpose: The purpose of this Directive 2016-1 is to address serious and chronic public health and safety
problems caused by illegal drug-related activity in City Parks and the Cherry Creek Greenway. There have been
persistent and increasing complaints from park patrons, trail users, law enforcement, Parks and Public Works staff,
and other members of the public about misconduct and threatening conduct associated with drug selling, drug
buying and drug use in City Parks and in and along the Cherry Creek Greenway. These problems include assaults,
shootings, and other acts of violence or threats of violence, used needles and other drug paraphernalia, people
passed out or incapacitated due to drug use, vandalism, activities of drug sellers, drug buyers and drug users in and
about the Cherry Creek Greenway that obstruct passage or make for unsafe passage of pedestrians, joggers, skaters
and bicyclists on the Cherry Creek Trail, and other misbehavior that intimidates and frightens members of the
public and has resulted in making the City Parks and the Cherry Creek Greenway a much less attractive place for
the public to recreate and enjoy nature and the outdoors. This Directive 2016-1 is necessary to reduce or eliminate
the problems and hazards of illegal drug-related activity in City Parks and the Cherry Creek Greenway.

2. Directive: The following Directive, as issued by the Executive Director of the Department of Parks and
Recreation ("DPR Director"), shall be applicable at all times in the City Parks and in the Cherry Creek Greenway,
as said Greenway is defined in the Parks-Pacblic Works MOU, i.e., from Conflccence Park to Downing Street and
including the entire area within the floodwalls as well as the sidetivalks, landscaped areas and other infrastructure
occtside of the floodwalls from interior curb to interior curb along Speer Boulevard (the "Cherry Creek
Greenway ").

Duration: Directive 2016-1 shall be in e, ffect from September 1, 2016, through Febrtcary 26, 2017 ("Dccration "),
subject to any time extension specified below in this Directive.

Suspension: Illegal Drug-Related Activity, as def ned below, is prohibited i~t City Parks and in the Cherry Creek
Greentivay. The prohibition of Illegal Dratg-Related Activity shall be enforced, among other legal means and for the
Datration of this Directive 2016-1, by sa~spending the right of a person engaged in Illegal Drug-Related Activity
from accessing or using the City Parks and the Cherry Creek Greenway in which the Illegal Drug-Related Activity
occccrred for a period of ninety (90) days ("Stcspension ").

Definitions: As utilized in this Directive 2016-1, the following terms and phrases shall have the following
meanings:



• Ille,eal Drums: Co~ttrolled substances, as defrned and regulated under the Uniform Controlled Substances
Act of 2013, as codified and amended in Article ~8 of Title 18 of the Colorado Revised Stattctes. This
includes (1) Schedule 1 controlled substances, and (2) Schedicle II, II, IV and V controlled sicbstances not
legally in a person's possession.

• Illegal Dricg-Related Activity: The act of distributing, transferring, selling, sharing, baying, consuming,
acsi~zg, or illegally possessing Illegal Drugs.

Violation: It shall be unlawficl for arty person to violate this Directive 2016-1("Violation ").

Enforcement: If a Denver Police Officer should determine that a person has committed a Violation, the Denver
Police Officer may isscce a notice to said violator suspending the right of the violator (the "Sicspension Notice ")
from accessing or ccsing City Parks or the Cherry Creek Greenway, depending on the locations) of the Violation,
for a period of ninety (90) days from the date of the Suspension Notice. The Suspension shall be immediately in
effect upon issua~ice of the Sccspension Notice. Failtcre to comply with the Suspension Notice during the 90-day
Suspension shall be grotcnds for isscrance of a ticket and assessment of a penalty as provided in section 1-13,
DRMC. The person subject to the Sccspension Notice need not be charged, tried or convicted of any crime,
infraction, or administrative citation in order for the Sccspension Notice to be issued or effective.

Suspension Notice: The Suspension Notice shall be issued in writing on a form approved by the DPR Director and
signed, with identifying information, by a Deriver Police Officer. The Suspension Notice shall include: (1) a brief
description of the conduct which is in Violation; (2) the date of issuance; (3) the Ciry Parks or the Cherry Creek
Greenway for tivhich the Sccspension Nonce is applicable; and (4) notice of the right and process to appeal the
Sccspension Notice. if a Suspension Notice is isscced less than n~nery (90) days prior to the end of the Dccration of
this Directive 2016-1, the Sicspension Notice shall remain in effect for a ninety (90) day period subject to the right
of Appeal set forth below.

~ht ofAppeal: The party receiving a Suspension Notice (the "Appellant") shall be entitled to file an appeal with
the DPR Director within ten (10) calendar days of the date of the Suspension Notice (the "Appeal "). A legible copy
of the Stcspension Notice shall be provided along with the written appeal. The Sctspension Notice shall remain in
effect during the pendency of the Appeal.

Appeal Process:

• The written notice of Appeal, along with a legible copy of the Sccspension Notice, may be (1) mailed by~rst
class mail to the DPR Director at the Department of Parks and Recreation, 201 West Colfax Avenue, Dept.
601, Denver, Colorado 80202; A7TN: Suspension Appeal; (2J emailed to Pcc~-~SRec-
Mnnnger@denver~ov.o~g; or (3) delivered in person between 8:00 am and 4:30 pm weekdays (except
holidays) to the Civil Division of the Denver Sheriff's ~~ce at the Wellington E. Webb Municipal Bccilding,
201 West Colfax, IS` Floor, Denver, Colorado. A mailing address or an email address at tivhich the
Appellant can be reached must be provided by the Appellant. The Appeal shall be deemed filed as of the
date the written notice of Appeal is received by the DPR Director.

• Upon the timely filing of an Appeal of the Suspension Notice, a hearing shall be scheduled for a date no
later than twelve (12) calendar days following the date the Appeal is filed, and notice of the schedtcled
hearing shall be sent to the Appellant no later than four (4) calendar days following the date the Appeal. is
fcled.

• The Appellant matst attend the scheduled hearing. Failicre of Appellant to attend the scheduled hearing
shall rescclt in the dismissal of the Appeal and the Suspension Notice remaining in effect.

~ An administrative hearing officer ("AHO ") shall be appointed by the DPR Director to preside over the
scheduled hearing and to reach a decision sustaining, modifying, or reversing the Suspension Notice.

• The AHO shall perform those duties and functions necessary and incidental to determining the case at
hand, including calling and questioning of tivitnesses, hearing all evidence, examining all documents, ruling
on evidentiary questions and witness gtealifications, and generally establishing protocol and conducting the
hearing as a tribunal and quasi judicial proceeding in conformance with Article XII of Chapter 2, DRMC,
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and this Directive 2016-1. While judicial rules of evide~tce are not applicable, the AHO shall have the
accthority to determine admissibility of evidence and testimony based on relevance arzd probative valcce in
light of the issues at hand. The AHO may utilize any experience, technical skills, or specialized knowledge
the AHO may have in the evaluation of evidence and testimony presented.

• All testimony presented to the AHO is to be give~t under oath or solemn statement administered by the
AHO. The Appellant and the City and Coicnty of Denver (the "City ") may be represented by legal counsel.
The Appellant and the City may present evidence and call and question witnesses and cross examine
witnesses called by the other.

• If the Appellant appears at the schedccled hearing, the Denver Police Officer tivho issued the Sccspension
Notice to the Appellant or any other Denver Police Officer present when the Sacspension Notice tivas isstced
shall be called to recotcnt at the hearing the conduct of the Appellant that constiticted a Violation and the
basis for isstcance of a Sacspension Notice.

• The Ciry shall bear the initial burden of proof to show that the Appellant committed a Violation a~td that
the Suspension Notice was larvficlly isscred. The burden is satisfied through a preponderance of the evidence
or testimony presented by the City at the hearing.

• Upon the AHO's determination that the City has satisfied this burden, the burden shifts to the Appellant to
establish by countervailing testimony or evidence that there is factical or legal grounds for showing that the
Appellant has not committed a Violation or that the Sccspension Notice was not legally issued or was issued
in violation of other law.

• The AHO shall have the right to contincce the hearing for up.to ten (10) calendar days from the date of the
hearing, if regccested by the Appellant or the City, in order for additional evidence or witnesses to be
brought to the contintced hearing. The Sicspension Notice shall remain in effect during this continuance.

• The hearing shall be recorded by electronic means, and transcripts shall be made at the expense of the
parry rega~esting the transcript. All evidence presented at the hearing shall be kept and preserved until the
applicable jicdicial appeal periods have lapsed or a judicial appeal has been completed.

AHO Decision: Within five (5) calendar days followi~tg the conclusion of the hearing or the continued hearing, the
AHO shall issice a written decision either sccstaini~tg the Suspension Notice or reversing the Sicspension Notice and
stating the groicnds upon which the AHO reached this decision ("AHO Decision "). If the AHO shotcld determine
that there were mitigating circumstances, the AHO may shorten the duration of the Suspension under the
Sccspension Notice. If the AHO determines that the Violation did not occur in all of the City Parks and/or Cherry
Creek Greenway ide~itified on the Suspension Notice, the AHO may remove from Suspension those City Parks
andlor the Cherry Creek Greenway where there was no Violation. If the AHO reverses the Stcspension Notice, the
Suspension shall immediately revoked. The AHO Decision shall be effective immediately crpon issicance. A copy of
the AHO Decision shall be promptly sent to the Appellant a~td the DPR Director. It shall be tcnlawful for any
person to fail or refuse to comply with the AHO Decision.

Appeal of the AHO Decision: The AHO Decisiai shall be considered a ftnal decision stcbject to judicial appeal. In
the alter~tative, the AHO Decision may be appealed, in writing, to the DPR Director within ftfteen (I S) days of the
date of the AHO Decision, in which case the decision of the DPR Director in response to this appeal shall be
considered a final decision. In the event of an appeal to the DPR Director, the final decision shall be effective as of
the date the Execictive Director's written decision is isscied. The DPR Director's decision shall be promptly sent to
the Appellant. Judicial review shall be under Rule 106(a)(4) of the Colorado Ricles of Civil Procedure tcpon the
timely ftling of an appeal to the Denver District Cottrt. The Suspension Notice shall remain in effect daring .the
dccration of any appeal.

3. Exercise of Authority under Section 39-2 (g), DRMC:
The Executive Director of Parks and Recreation may adopt temporary directives without following the notice and
hearing requirements of section 39-2, DRMC, if such action is necessary to comply with state, local or federal law
or if it is deemed necessary by the adopting authority to protect immediately the public health, safety or welfare or
to protect and preserve a park or other recreational facility. By the execution of this Directive 2016-1, the Executive
Director finds and determines that the health and safety of the public and the preservation of the Parks facilities
identified above require the adoption of this Directive. The complete text of this Directive will be filed with the
Denver city clerk and a notice of adoption will be published.
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4. Enforcement under DRMC Section 39-4:
It shall be unlawful for any person, other than authorized personnel, to engage in any use of or activities in any area
or part of any park, parkway, mountain park or other recreational facility in violation of any directive issued by the
manager restricting or prohibiting such use or activities.

This Directive 2016-1 can be enforced by the Denver Police Department. Nothing in this Directive is intended to
restrict or override the application or enforcement of the Park Use Rules and Regulations or Article I of Chapter 39,
DRMC, or other applicable law.

It is so determined and directed by the Executive Director of Parks and Recreation that the Directive set
forth above shall be effective this 24`h day of August, 2016, for the Duration of the Directive unless otherwise
withdrawn by written order of the Executive Director of Parks and Recreation.

APPROVED AS TO FORM:

City Attorney
For the City and County of Denver

G~
Patrick A. Wheeler
Assistant City Attorney

DEPARTMENT OF PARKS AND RECREATION
CITY AND COUNTY OF DENVER

2~ ~~
Allegra "Happy" Ha es
Executive Director for Parks
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