
  

DISTRICT COURT, CITY AND COUNTY OF 

DENVER, COLORADO 

1437 Bannock St.  

Denver, Colorado 80202 

     ▲ COURT USE ONLY ▲ 

Plaintiffs/Petitioners:  

DENVER NEIGHBORHOOD SUPPORTED SOCIAL 

CO., et al. 

v.  

Defendants/Respondents:  

COLORADO DEPARTMENT OF REVENUE, and 

MICHAEL S. HARTMAN in his official capacity as 

Executive Director of the Colorado Department of 

Revenue and State Licensing Authority, Liquor 

Enforcement Division.  

 

Case No: 2017CV30486 

Courtroom: 259 

ORDER RE DEFENDANTS’ MOTION TO DISMISS 

 

 THIS MATTER is before the Court on a Motion to Dismiss (“Motion”) pursuant to C.R.C.P. 

12(b)(1) and 12(b)(5), filed by Defendants Colorado Department of Revenue, and Michael S. 

Hartman1 in his official capacity as Executive Director of the Colorado Department of Revenue and 

State Licensing Authority, Liquor Enforcement Division (collectively “Defendants”).  The Court, 

having reviewed the Complaint, the Motion, and all pertinent pleadings and authority, and being 

otherwise fully advised in the premises, finds and orders as follows: 

 

FACTUAL BACKGROUND 

 

 1. Plaintiff Denver Neighborhood-Supported Social Consumption Committee is an 

issue committee that is a registered group—representing individuals and businesses interested in the 

responsible social use of marijuana—that funded and advocated for Initiated Ordinance 300.  

Compl. at 3. Plaintiffs Riestroffer and Khalatbari are individuals, and Plaintiffs Sexy Pizza 2 and 3 

are Colorado businesses (collectively “Plaintiffs”).  Id.   

 

 2. In October 2016, Defendants published notice of the permanent rulemaking, which 

included Regulation 47-900(E) (“Regulation”).  Id. at 4.  The Regulation is titled “Conduct of 

Establishment.”  Id.      

 

                                                 
1 Defendants’ Motion names Barbara J. Brohl; Defendants filed their Motion prior to the Court granting their 

party substitute under C.R.C.P. 25(d)(1).  As such, the Court construes the Motion, as well as all facts and 

arguments therein, as applicable to Defendant Michael S. Hartman.  This Order will refer to the proper party, 

Michael S. Hartman.  
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 3. On November 8, 2016, Denver voters passed Initiated Ordinance 300, which allows 

for marijuana consumption in designated areas, including premises liquor licensed by Defendants.  

Id. at 5.    

 

 4. On November 18, 2016, Defendants adopted Regulation 47-900(E).  Id.  

 

 5. The Regulation became effective December 30, 2016.  Id.   

 

 6. Initiated Ordinance 300 became effective before the Regulation.  Id.     

 

 7. On February 3, 2017, Plaintiffs filed a complaint for judicial review, alleging that the 

Regulation is outside Defendant’s power, the Regulation is unauthorized by law, and the adoption of 

the Regulation is unsupported by the record.  Id. at 6–9.   

 

 8.  On June 29, 2017, Defendants filed a Motion to Dismiss, pursuant to C.R.C.P. 

12(b)(1) and 12(b)(5).   

 

 Defendants’ Motion has been fully briefed and is now ripe for disposition.   

 

LEGAL STANDARD 

 

A C.R.C.P. 12(b)(1) motion to dismiss for lack of jurisdiction tests the trial court’s subject 

matter jurisdiction. Trial courts are courts of general jurisdiction and have subject matter 

jurisdiction in all civil cases.  Colo. Const. art. VI, § 9(1).  A trial court’s “unrestricted and sweeping 

jurisdictional powers” are only limited by “a statute or constitutional provision which specifically 

designates a forum or spells out standards for decision.”  Matter of A.W., 637 P.2d 366, 373 (Colo. 

1981).  Failure to timely seek judicial review deprives the district court of jurisdiction.  Allen 

Homesite Group v. Colo. Water Quality Control Com'n, 19 P.3d 32, 34 (Colo. App. 2000).  Further, 

failure to perfect an appeal within the statutory time limit mandates dismissal.  Crocker v. Colo. 

Dept. of Revenue, Motor Vehicle Div., 652 P.2d 1067, 1071 (Colo. 1982). 

 

DISCUSSION 

 

First, Defendants claim that the Court lacks subject matter jurisdiction over this matter 

because Plaintiffs failed to timely file their complaint within thirty days of the Regulation’s 

effective date: December 30, 2016. Plaintiffs counter that their complaint is timely because it was 

filed within the thirty-five day deadline for judicial reviews.  

 

Defendants rely on § 24-4-103(8.2)(b), “Any action to contest the validity of a rule on the 

grounds of its noncompliance with any provision of this section shall be commenced within thirty 

days after the effective date of the rule.”  And, Plaintiffs rely on the general provision for judicial 

reviews: “any person adversely affected or aggrieved by any agency action may commence an 

action for judicial review in the district court within thirty-five days after such agency action 

becomes effective.”  § 24-4-106(4).   

 

Defendants claim that Plaintiffs’ complaint is governed by the specific provision in § 24-4-

103, because they are seeking judicial review of quasi-legislative agency action.  Plaintiffs brought 

a complaint for judicial review pursuant to § 24-4-103 and § 24-4-106.  However, upon review of 
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the complaint, Plaintiffs’ arguments—outside agency power, unauthorized by law, void because 

conflicts with law, inapplicable to Denver, and unsupported by the record—all derive from 

Defendants’ alleged noncompliance with the rulemaking provisions outlined in § 24-4-103; more 

specifically, subsection 103(8).  See Compl.  Although Plaintiffs cite to § 24-4-106, the Court finds 

that such citation is for the general standards that apply to judicial reviews.2  Accordingly, the Court 

finds that Plaintiffs’ complaint is for judicial review of a quasi-legislative agency action, i.e., 

noncompliance with rule-making requirements.  See Colorado Ground water Com’n v. Eagle Peak 

Farms, Ltd., 919 P.2d 212, 216–217 (Colo. 1996) (explaining difference between quasi-judicial and 

quasi-legislative).  Section 24-4-103 governs the process of agency rule-making.  More importantly, 

§ 24-4-103(8.2)(b) specifically addresses the thirty-day deadline by which an aggrieved party may 

file a complaint on the grounds that a rule does not comply with the requirements under § 103.   

 

On the other hand, Plaintiffs claim that § 24-4-106, which governs all complaints for judicial 

review, applies to their complaint.  It is well-established law that § 24-4-106 applies to judicial 

reviews of final agency actions, including both rule-making and adjudication.  See Eagle Peak 

Farms, 919 P.2d at 216.  The Court agrees with Plaintiffs that the standards of review set forth in    

§ 106 govern their judicial review.  However, the threshold issue is whether Plaintiffs timely filed 

their complaint for judicial review within the general thirty-five day deadline, or whether Plaintiffs 

failed to timely file their complaint within the specific thirty-day deadline.  Compare § 24-4-106(4), 

with § 24-4-103(8.2)(b).   

 

 When two applicable statutes conflict, the specific provision prevails over the general 

provision, unless the general provision was enacted more recently and expresses the legislature’s 

manifest intent that the general provision apply. § 2-4-205; see, e.g., Dewey v. Hardy, 917 P.2d 305, 

310 (Colo. App. 1995).  However, if the legislature’s manifest intent is not clear, “a more recent 

general statute will not repeal an existing specific statute.”  Jenkins v. Panama Canal Ry. Co., 208 

P.3d 238, 241–42 (Colo. 2009).  In Jenkins, the Colorado Supreme Court reasoned that if specificity 

cannot resolve the conflict, then the general, more recent, provision prevails.  Id. at 242.   Therefore, 

a court must first determine whether specificity governs the conflict.  Id.   

 

Here, as stated above, § 103(8.2)(b) expressly states that an action to contest a rule on the 

ground of noncompliance with “this section” must be filed not later than thirty days from the rule’s 

effective date.  “This section” is § 24-4-103—the section that governs agency rule-making.  Thus, 

the Court finds that specificity controls the alleged conflict.  Having determined that specificity 

controls, the Court must next determine whether the legislature intended the general timeline in § 

106 to supersede the specific provision in § 103.  See Jenkins, 209 P.3d at 241.  Plaintiffs argue that 

the legislature intended all judicial reviews to have the same thirty-five day deadline.  In support of 

their contention, Plaintiffs argue that the general assembly intended the § 106 deadline to control, 

because it was enacted more recently, and was part of a broad goal to move to a seven-day calendar.  

See Pl. Ex.  Defendants claim that the legislature did not intend for the § 106 deadline to control the 

§ 103 deadline, because the legislature left many existing deadlines unchanged when it amended 

                                                 
2 The argument that Plaintiffs’ fourth claim is a declaratory action pursuant to § 24-4-106, and thus has a 

different deadline, is unavailing.  As expressed above, the basis of Plaintiffs’ complaint is noncompliance 

under § 24-4-103.  Further, rule-making does not involve the application of the rule to the specific person; 

instead, the issue raised on review is whether the rule complies with the required legal standards.  See 

Colorado Ground water Com’n v. Eagle Peak Farms, Ltd., 919 P.2d 212, 216–217 (Colo. 1996).   
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others, such as § 106, to the seven-day calendar.  See Def. Reply at 4 (listing unchanged deadlines 

from various statutes).  Having reviewed both arguments, and the plain language of the statutes, the 

Court finds that there is no clear legislative intent that § 106 controls over the deadline in § 103.  

Although Plaintiffs’ argument is logical, the Court cannot presume legislative intent where none is 

evident.  Therefore, the Court is compelled to apply the well-established rule that the specific 

provision controls.  As such, because Plaintiffs filed a complaint for judicial review alleging 

Defendants’ rule does not comply with the requirements of § 24-4-103, the Court must apply the 

specific deadline for judicial review in § 24-4-103(8.2)(b): thirty days after the effective date of the 

rule.  

 

The record reflects that Plaintiffs filed their complaint on February 3, 2017, thirty-four days 

after the rule became effective on December 30, 2016.  There is no dispute that the rule went into 

effect for purpose of judicial review on December 30, 2016.  See Compl.  Therefore, because 

Plaintiffs brought a complaint contesting the validity of the Regulation pursuant to § 24-4-103, the 

Court must follow the specific thirty-day deadline to bring such an action.  Failure to timely seek 

judicial review of an agency action deprives a court of jurisdiction.  See, e.g., Allen Homesite Group 

v. Colorado water Quality Control Com’n, 19 P.3d 32, 34 (Colo. App. 2000).   Accordingly, the 

Court holds that Plaintiffs failed to timely bring their complaint for judicial review and thus, the 

Court lacks subject matter jurisdiction over this matter.  

 

 Because the Court finds that it does not have subject matter jurisdiction to entertain this 

case, it will not address any of the other arguments raised in Defendants’ Motion to Dismiss.  

  

CONCLUSION 

 

 WHEREFORE, as set forth above, the Court hereby GRANTS Defendants’ Motion to 

Dismiss for lack of subject matter jurisdiction under C.R.C.P. 12(b)(1).  This matter is now 

DISMISSED WITH PREJUDICE.   

 

 SO ORDERED.         

 

 Dated this 6th day of October, 2017. 

        

 

BY THE COURT: 

 

 
       ______________________________ 
       JUDGE MICHAEL A. MARTINEZ 
       District Court Chief Judge 


